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COOTHOHWEHUE COAEPKAHUSA OI'PAHUYEHUA CBOBO/bI
C TPEBOBAHUAMMU, ITPEABABJIAEMbBIMHA
K INIOBEJEHUIO JIMIIA HA IEPUO UCIIBITATEJIBHOT'O
CPOKA M1 HEOTBbITOM YACTU HAKA3AHUS

CORELLATION OF THE CONTENT OF RESTRICTION
OF FREEDOM TO THE REQUIREMENTS FOR BEHAVIOR
OF APERSON FOR THE PERIOD OF PROBATION
AND UNSERVED PART OF SENTENCE

BBenenmue: B HacTosIIIee BPEMsI CyLIIECTBYET HEOIPEICICHHOCTD, IPOUCXO/IAIIAS U3-3a COBIAICHHS COAEP-
JKaHUS HAaKa3aHHS B BUJE OTPaHUYEHUS CBOOOMBI C OTPaHMYCHUSIMH, HaJaraeMbIMU Ha JIMI B TIEPUOJ UCIIbI-
TaTeJIBHOTO CPOKa M HEOTOBITOW YacTH Haka3aHWs. DTO CTaBHUT IOl COMHEHHE 1eNieco00pa3HOCTh Ha3Have-
HUS TAKUX BUJIOB OCBOOOXKICHHUS OT OTOBIBAaHMSI HAKA3aHUS, KaK YCIOBHOE OCYKJICHHE U YCIOBHO-I0CPOYHOE
ocBoOOKIeHUe. B cTarhe aHanm3npyercsi COOTHOIICHUE PECTPUKTUBHBIX MEpP, IPUMEHSEMBIX ITPH OTpaHrye-
HHUH CBOOOJIBI, YCIIOBHOM OCY’KACHHH, YCIOBHO-JOCPOYHOM OCBOOOKICHHN OT OTOBIBAHMS HAKa3aHUSL.

MarepuaJibl 1 MeTObI: IPUMEHSUIUCH THAJIEKTHYECKUH, (OPMaIbHO-IOTHYECKHI U IpyTrUe oOIIeHayq-
HBIE METOABI UCCIIEIOBAHUS, & TAKKE CIEUUAIBHO-IOPUAMYECKIE METOIbI: CPAaBHUTEIILHO-TIPAaBOBOM U (hop-
MaJIbHO-IOPUAMYECKHH.

Pe3yanbTarhl uccae0BaHMs: HCCICIOBAaHUE TIO3BOJMIIO BBISIBUTH HEJOCTAaTKU B TIPABOBOM PEryIHpOBa-
HUM OTPaHUYCHUS] CBOOOJIBI, YCIOBHOTO OCYXJICHHS U YCIOBHO-JOCPOYHOTO OCBOOOXK/ICHHUSI OT OTOBIBAHUS
Haka3aHWs. BbUIO yCTaHOBIIGHO, YTO OTPaHMYCHUS, COCTABISAIOMINE CYIIHOCTh OIPAHUYCHUST CBOOO/IBI, TOX-
JIECTBEHHBI PECTPUKTUBHBIM MEpaM, KOTOPHIM ITOABEPralOTCS YCIOBHO OCYKACHHBIE U YCIOBHO-IOCPOYHO
0CBOOOKACHHBIE. DTO MPOTUBOPEUYHT CYITHOCTH YKa3aHHBIX MEp, OCKOJIBKY OrpaHUYCHUE CBOOO/BI SIBIISETCS
HaKa3aHHEM, a YCJIOBHOE OCY)KJCHHE M YCIIOBHO-JOCPOUYHOE OCBOOOKICHNE — BUAaMHU OCBOOOXKICHHS OT OT-
ObIBaHMS HAKa3aHMUS.

OO0cy:x1eHue U 3aKJII0YeHUsI: aHAJIN3 OTPaHUYUTEIbHBIX MEp, MCHOIB3YEMbIX MPU OTPaHUYCHUH CBO-
00/1b1, YCIIOBHOM OCYXKJICHUH, YCIOBHO-TOCPOYHOM OCBOOOXICHNH, TTO3BOJIUT BBIPAOOTATh MyTH COBEpPIICH-
CTBOBaHHS YTOJIOBHOTO 3aKOHOJATEIIbCTRA.

Kurouegole cnosa: oepanuuerue c60000bl, YCI08HOE OCYIHCOEHUE, YCIOBHO-00CPOUHOE 0C80D0JICOCHUe, pe-
CMPUKMUBHbBLE MePbl, 0C8000JCOeHUe OM OMObIBAHUA HAKA3AHUS

Jost murupoBanust: [opmerna A.A. COOTHOIIICHUE COACPIKAHUS OTPAaHUICHIS CBOOOBI ¢ TPEOOBAHMSIMM,
MPEABSBIIEMBIMU K MOBEACHUIO JHLA HA IEPUOJ UCIBITATEILHOIO CPOKA U HEOTOBITOM 4acTH Haka3aHus //
Becrauk Kazanckoro opunnueckoro nacturyta MBJL Poccun. 2018. T. 9, Ne 4. C. 485-488. DOI: 10.24420/
KUI.2018.74.99.007

Introduction: to date, there is uncertainty that comes from the coincidence of the content of the punishment
in the form of restriction of freedom with the restrictions imposed on persons during the probation period and
the unserved part of punishment. This casts doubt on the appropriateness of such types of exemption from
serving sentences as probation and parole.

Materials and Methods: dialectical, formal-logical and other general scientific methods of research were
applied, as well as special-legal methods: comparative-legal and formal-legal.

Results: the study revealed the shortcomings in the legal regulation of restriction of freedom, probation and
parole from serving the sentence. It was found that the restrictions that make up the essence of the restriction
of freedom are identical to restrictive measures, which are subject to probation and parole.

Discussion and Conclusions: the study revealed shortcomings in legal regulation of restriction of freedom,
suspended sentence and parole from serving a sentence. It was found that the restrictions that make up the
essence of the restriction of freedom are identical to restrictive measures, which are subject to probation
and parole. This contradicts the essence of these measures, since restriction of freedom is a punishment, and
conditional conviction and parole are types of release from serving the sentence. The article analyzes the ratio
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of restrictive measures used in the restriction of freedom, probation, parole from serving a sentence.
Key words: restriction of freedom, probation, parole, restrictive measures, exemption from serving the

sentence
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Beenenne

Cpenu COBPEMEHHBIX yYEHBIX-IIPABOBEIOB IPO-
JIOJKAIOTCS IMCKYCCUU, CBSI3aHHBIE C OTPAHUYUTEIb-
HBIMH MEpPaMH, UCIIOJb3YEMbIMH MIPU OIPAHUYCHUHN
CBOOOIBI, YCIIOBHOM OCY’KJICHHH, YCIOBHO-I0CPOY-
HOM 0CBOOOXJeHNH. OT MX MPaBHUIBLHOTO TTOHWMa-
HUS 3aBUCHUT ACSATEIBHOCTD MPAaBOTPUMEHHUTEIHHBIX
OpraHoOB, IPAaBOMEPHOCTh HA3HAYCHHSI, UCTIOTHEHUS,
a TaKke OCBOOOXKJCHUS OT OTOBIBAHMS HaKa3aHUS.
JocTtmkenre 000CHOBAHHBIX BBIBOJAOB 00€CIIEUHBA-
eTCS aHAJIM30M OTIEIBHBIX TPYIOB YUCHBIX U TIOJIO-
JKeHnH YromoBHOTO Konekca PO (VK PD).

O030p suTEpaTypbI

[IpobmemaM COOTHOIIEHHSI OTPaHUYEHUS CBO-
0O0/IBI U YCIIOBHOTO OCYXJICHHUS MOCBSIICHBI MHOTO-
YUCJICHHBIE PAOOTHl YUCHBIX. 3aTPOHYTHIC B HACTOS-
IeM HCCIICIOBAHUH ACTICKTHl HAXOIWIH OTPaKCHUE
B IOPUAMYECKOW JHTEpaType TaKHX aBTOPOB, Kak
M.A. bounaps, C.A. bopcyuenko, E.A. Kananesa,
JL.B. Yynpuna [1, 2, 3, 4].

MarepuaJjibl H METOAbI

MeTon0m0THYECKyI0 OCHOBY ITPOBEICHHOTO WC-
CJICJIOBaHUSl COCTABJIICT COBOKYIHOCTH (ritocod-
CKHX, OOIIEHAayYHBIX W YaCTHOHAYYHBIX METOMIOB
MTO3HAHMSI, CPEIU KOTOPHIX HEOOXOAMMO BBIJIEIUTH
HUCTOPUYECKHN, JIOTUYECKUH, CHUCTEMHO-CTPYKTYp-
Helil. Kpome Toro, aBTopoM OBUIM HCIIOJIE30BaHbBI
AHAJIUTUKO-CUHTETUYCCKUE METObl — MPH MOKMCKE U
aHaJIN3e JIUTEPATy Pl IO TEME; METO]] CPAaBHUTEIHLHO-
TO aHaIN3a — MPH OTNPEIEICHNH CYITHOCTH PECTPUK-
TUBHBIX MEp, MPUMEHSIEMbIX TIPU OTPaHUYECHUN CBO-
00/1bI, YCIIOBHOM OCYXKICHUH, YCIOBHO-IOCPOYHOM
OCBOOOX/ICHUU OT OTOBIBAHUS HAKA3aHUSI.

Hcnonp3oBaHKe 3TUX METOIOB MTO3BOJIMIO O0BEK-
THUBHO TIOJIOWTH K aHANN3y MpooOiIemMbl. Marepuanamu
WCCIIEZIOBAHUS TIOCIY)KWJIHM CTaThU YYEHBIX, CTaThU
YK PO.

Pe3yabrarhl ucciieoBanus

B 2009 r. orpanuuenue cBoOOABI Kak BUJ YTOJIOB-
HOTO HaKa3aHWsl MPETEPIENIO 3HAYUTEIbHBIE H3Me-
HeHUs. B COOTBETCTBHM ¢ HUMU JIUIIO, B OTHOIICHUH
KOTOPOTO TIOCTaBJIeH OOBUHUTENBHBIN IPUTOBOP Cynia
C Ha3Ha4YCeHWEM OTpaHHYEHUS CBOOOIBI, 00sI3aHO MO/~
BEPTHYTHCS Py PECTPUKTHBHBIX MEp, 3aKpeIlIeH-
HeIX B 4. 1 cT. 53 YK P®. Heo0OXoguMO OTMETHUTH,
YTO M3MCHEHUS! KOCHYJIUCh HE TOJILKO COOCTBCHHO
orpaHudeHMsI cBOOONBI. Ha Hamm B3misa, yka3zaHHBIC

HOBIIIECTBA CTaBAT II0J] COMHEHHE MHOTOJETHUI
OTBIT TEOPETHYECKOTO M MPAKTHYECKOTO MPUMEHE-
HUSl TAKMX MHCTUTYTOB, KaK YCIIOBHOE OCYXXJICHHE U
YCIIOBHO-JI0CPOYHOE OCBOOOK ICHHE.

Jemo B TOM, 4TO TpW NMPUMEHCHHH YCIOBHOTO
OCYXKICHHS Ha MEPHO UCTIBITATEIFHOTO CPOKA OCY-
JKICHHOMY YCTaHABIMBAIOTCS HEKOTOPBIE OTpaHrde-
HUs K ero noBeaeHuro (4. 5 ct. 73 YK P®). Touno
TaKue )K€ YCTaHaBIMBAIOTCS JIUILY, JOCPOYHO OCBO-
00X ICHHOMY OT OTOBIBAaHUS HaKa3aHUs T10]] YCIOBH-
eM (Ha rmepuoj; HeOTOBITOM YacTH CPOKa HAKA3aHNUA).
[Tapamokc 3akimodaercss B TOM, YTO OHH aHAJIOTHY-
HBbl OTPAaHUYCHHIM, PETIIAMEHTHPOBAaHHBIM 4. | CT.
53 YK PO.

CriiafpiBaeTCsl CUTyalusl Kornma Jiuia, OCBO-
OOXICHHBIE YCIOBHO-JOCPOYHO OT OTOBIBAHUS Ha-
Ka3aHUs, a TAaKXKe yCIIOBHO OCYXKJICHHBIC, IO CYTH,
OTOBIBAIOT HaKa3aHWE B BHJIE OTPAHUYEHHUS CBOOOIBI.
OpHaKo YCIOBHOE OCYXKIIEHHE M JTOCPOIHOE OCBOOO-
JKIACHUE TI0JI YCIIOBUEM SIBIISIFOTCS HE BUJIAMU HaKa-
3aHUs, & BUJAMH OCBOOOXKIICHUSI OT OTOBIBAHMS Ha-
Ka3aHusl.

Hcxoast U3 TOro 4ro B HAcTosIee BpeMsi 00b-
€M TIPaBOOTPAHWYECHHI Ha TEPUOJ] UCTIHITATEIHHOTO
CpOKa M OCTaBIIEHCS HEOTOBITON YacTH HaKa3zaHUs
COBIIAJIAIOT C TAKOBBIM, COCTABIISIOLINM CO/IEPIKaHUE
OTpaHUYCHHSI CBOOOJIBI, MOXKHO CJIEJIaTh BBIBOJ — HH-
KaKoro OCBOOOXJICHHUsSI OT OTOBIBAHUS HAKa3aHUs HE
npoucxoaut. [1o CyTH, IPOUCXOMUT 3aMEHA OIHOTO
HaKazaHus APYTUM, OoJiee MATKAM BHJIOM HaKa3aHUS
(32 UCKITFOYEHHEM, €CITH TIPU YCIIOBHOM OCYXKJIECHUHU
HA3HAUEHO HaKa3aHUE B BUJIE WCIIPABHUTEIBHBIX Pa-
00T). DTO, B CBOIO Ouepe/b, NPOTUBOPEUHUT IOPHUIU-
YECKOM TPHUPOJE YKa3aHHBIX BHUIIOB OCBOOOXKICHUS
OT OTOBIBAHUS HAKa3aHUSI.

[Ipr ycnmoBHOM OCYXIEHHH Cyd OCBOOOXIAeT
JUI0 OT OTOBIBAaHWS HaKa3aHWs, Hajaras Ha HETro
OTIpeJIeTICHHBIC TPABOOTPAHNYCHHS, KOTOPBIE OH J0JI-
JKEH TpeTepIieBaTh B NMEPUOJ] UCIBITATEIILHOTO CPOKa
[2, c. 18]. [Ipu ycI0BHO-TOCPOYHOM OCBOOOKICHUH
Mocye OTOBITHS JIUIIOM OTIPEACIICHHON YacTH CpPOKa
HaKa3aHWs, 3aBUCAIIETO OT KATETOPHH COBEPIIEHHOTO
MIPECTYTUIEHUS, K TIOBEICHNIO 0CBOOOKICHHOTO yCTa-
HABJIMBAIOTCS AHAJIOTMYHBIE PECTPUKTUBHBIC MEPHI
Ha [epPHOJT HEOTOBITOM YacTh Haka3zaHus [4, c. 116]. B
000MX CITydasiX MPOUCXOIUT OCBOOOKICHHE OT OTOBI-
BaHMS HaKazaHus. B HacTOAIIMI MOMEHT MPOUCXOAUT
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3aMEHa OJIHOTO HaKa3aHWsl APYTUM, OoJiee MSITKAM
BHJIOM HaKa3aHUsI.

OrpanunueHusi, TpeayCMOTpeHHble 4. 5 cT. 73
VYK PO, nnpusBaHbl NpOBEPUTH MIPABUIIBHOCTH BHIBOJIA
Cyza, MOCTAaHOBUBIIIETO MPUTOBOP 00 YCIIOBHOM OCY-
YKJICHUH, YTO JIUIIO MOXKET UCIPABUTHCS 0e3 OTOhIBA-
HUs Haka3aHus. [Ipu 10CpoYHOM OCBOOOXKICHUH 10T
YCIIOBUEM B IEPHOJ HEOTOBITOW YacTH HAKa3aHUs
MPOBEPSICTCST HAYABIIUHCS MPOIECC HCIPABICHUS
OCY)KJIEHHOTO. YUHUTBIBAsA, YTO O0S3aHHOCTH, TIPHME-
HS€MBIE TIPH YCIIOBHOM OCYXKICHHH W YCIOBHO-IO-
CPOYHOM OCBOOOKJCHHH, COBMANIAIOT C COJCPKAHH-
€M OTPaHUYCHHS CBOOOJIBI, HUKAKOTO OCBOOOXKICHUS
OT OTOBIBAaHUS HaKa3aHUs HE MPOUCXOTUT. OIHO Ha-
Ka3aHHUE 3aMEHSICTCS IPYTHM.

OtmeTnM, HeOTOBITAs YaCTh HAKa3aHU U NCIIBITa-
TENBHBIN CPOK — ATO HE UICHTUYHbIE HOMIUHATHBHBIC
KOHCTPYKIHUU. VX CXOZICTBO MPOSBISIETCS B TOM, YTO
B TEUEHUE HCIBITATEIILHOTO CPOKA M HEOTOBITOW Ya-
CTH HaKa3aHWUs MOJITBEPKIACTCS 1eJIeCO00Pa3HOCTh
MPUMEHEHUSI WHCTHUTYTOB YCJIIOBHOTO OCYXJICHHUS U
JOCPOYHOTO OCBOOOXKICHHS TIONl yCJIOBHEM, CYIIE-
CTBYET yrpo3a BO3Bpara K UCIIOJTHEHUIO HaKa3aHHUS B
CIly4ae HEHMCITONHEHHsS OCYKJIEHHBIM OIPE/IEIeHHBIX
TpeOOBaHMH.

OpHaKO MEXKIy HUMHU UMEIOTCS paszinuuus. Mcmbl-
TaTeJIbHBIA CPOK Ha3HA4YaeTCs JIMIaM, KOTOPBIC HE
OoTOBIBaNIM Haka3aHWe. B OTHOMIEHWH YCIOBHO-I0-
CPOYHO OCBOOOKICHHOTO HAJTMYECTBYET OCTABIIASICS
HEOTOBITOW YacTh OT TOTO BHJa HaKa3aHUs, peab-
HBIC [TPABOOTrPAHUYCHHS KOTOPOTO JIUIIO YKE TIPEeTep-
neno. B TedeHWe MCHBITATENLHOTO CPOKa YCIOBHO
OCY)KJICHHBIN ITOBEIICHUEM JIOJDKEH JI0Ka3aTh CBOE
WCIIPaBJIeHUE, a Ha TMPOTHKCHUH HEOTOBITOW YacTh
HaKa3aHWs MPOJOKAETCS 3aKpeIIeHNEe Pe3yIbTaToB
HauaBIIEToCs MpOoIlecca UCTIPABICHUS OCYKICHHOTO.
Taxke MpU yCIIOBHOM OCYKIACHHU TPOJOKUATEb-
HOCTh HCIBITATEILHOTO CPOKa YCTaHABIUBACTCS B
3aBUCHMOCTH OT JUTMTEIBHOCTH CPOKA JIUIICHHUS CBO-
60751 (4. 3 ct. 73 YK PD). HeotObITas 9acTh Haka3a-
HUS OIIPEJIENIAETCS aBTOMAaTHUECKH — YacTh CPOKa Ha-
Ka3aHHA, OT KOTOPOU OCYKIACHHBIH ObLT 0CBOOOXKICH
YCIIOBHO-I0CPOYHO.

Hekoropsie aBTOpBI OTMEYAIOT, YTO TPU OTPAHH-
YCHUH CBOOOJbI OrPAaHUYMBACTCS KOHCTUTYIIMOH-
HO-TIPaBOBOH CTaTyC JIMIA, B YeM IPOCIEKUBACTCS
KapareibHas 4acTh DTOTO BHJA HakazaHus. [lpu yc-
JIOBHOM OCYXKJICHHH, TI0 WX MHEHHWIO, CYI, Halaras

OTPaHUYCHHS HA IIEPHOJ HCIBITATEIILHOTO CPOKAa,
JIaeT JIUILy BO3MOXKHOCTb JI0Ka3aTh CBOE UCTIPABJICHUE
[3, c. 80]. JleiCTBUTENBHO, MIPU yYCIOBHOM OCYXJIC-
HUU ¥ TIPH YCIOBHO-IOCPOYHOM OCBOOOXKICHHH OT
OTOBIBaHUS HaKa3aHUS JIMIA B TEPHOJ HCIIBITATENb-
HOTO CpOKa W B MEPUOJT HEOTOBITOW YaCcTH CPOKa Ha-
Ka3aHHS JIOJDKHBI JI0Ka3aTh, YTO JJIS CBOETO UCIPAaB-
JICHUSI OHM HE HYXXJAKTCS B PEaIbHOM OTOBIBAHUH
HakazaHuu. OgHAKO 00BEM Mep, CYKUBAIONIUX TIpa-
BOBOM CTaTycC JHII, OT 3TOTO HE CTAaHOBHUTCS MEHEE
3HAYUMBIM, YeM yKa3zaHHbd B 4. 1 cT. 53 YK PO®.
Jluto Tak ke 00s13aHO MpeTepreBaTh X HeOIaromnpu-
SITHBIC TTOCJICIICTBHSI.

[Tomaraem, 4To OJHM W TE XK€ PECTPUKTUBHBIC
Mepbl HE MOTYT COCTaBJISITh CYIIHOCTH HaKa3aHUs B
BHJIE OTPAHUYEHUS CBOOOIBI, HCITBITATEIEHOTO CPOKa
IIPH YCIIOBHOM OCYKJICHHH H HEOTOBITOI 9acTH CpoKa
HaKa3aHWs TPU YCIOBHO-IOCPOYHOM OCBOOOKICHUN
OT OTOBIBAHUS HAKA3AHMSI.

HeomnpeneneHHOCTh, KOTOpasi BOSHUKIIA C «OOHOB-
JICHUEM» HaKa3aHWs B BUJC OTPAHUYCHHSI CBOOOIIBI
B 2009 1., BUAUMO, SBIACTCS TMPUIMHOW MEHBIIETO
€r0 Ha3HAuYeHUsS 10 CPAaBHEHHWIO C YCJIOBHBIM OCY-
xaeHreM. [lo TaHHBIM OTJENBHBIX HCCIENOBaTENeH,
K OTPaHUYCHUIO CBOOOJIbI KAK OCHOBHOMY BHJIY yTIO-
JIOBHOTO HaKa3aHUs MPUBIIEKACTCS JTUIIL OKOJIO 3 %
JIUI], COBEPIUIUBIIKNX MPECTyIUICHUS. B To ke Bpems
YCIIOBHO OCY)KJIEHBI K JINIIICHUIO CBOOOIBI TOPSAKA
30%[1, c. 19].

WznoxeHHoe, MO HallleMy MHEHHWIO, CTaBUT ITOJ
COMHEHHE MEPCIIEKTUBHOCTh HaKa3aHUs B BUJIC OTPa-
HUYEHUs CBOOOIBI.

O0cy:x1eHue U 3aKJII0YeHIs

AHanu3 COOTHOIICHUS COJAEPKAHMSI OTPaHUICHUS
CBOOO/TBI, YCIOBHOTO OCYXKIIEHUS, YCIOBHO-I0CPOU-
HOTO OCBOOOXKICHUS OT OTOBIBaHWS HAKa3aHUS II0-
3BOJIHJI CJICNATh CIICAYIOIINE BHIBOIBI:

1) B cpene y4eHbIX OTCYTCTBYET €UHBIHN MOJIXO]] K
MMOHMMA0 COOTHOIICHHUST COJEPIKAHUS OIPaHUYCHUS
CBOOO/TBI, YCIOBHOTO OCY)KJIEHUS, YCIOBHO-I0CPOU-
HOTO OCBOOOX/ICHHUS OT OTOBIBAHUS HAKa3aHMUS,

2) OHH ¥ T€ XK€ PECTPUKTHUBHBIE MEPHI HE MOTYT
COCTAaBIISITh CYIIIHOCTH HaKa3aHUsl B BHUJIC OIpaHUYe-
HUS CBOOO/IBI, UCIIBITATEIILHOTO CPOKA MPHU YCIOBHOM
OCY)KJICHUM M HEOTOBITOH YacTH CpOKa HaKa3aHUs
TIPH YCIOBHO-IOCPOYHOM OCBOOOXKICHUH OT OTOBIBA-
HUS HaKa3aHMsL.
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